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cate a person to whom, after completion and delivery the instrument has been 
negotiated." In other words, "that 'holder in due course' should be construed 
as applicable only to one who takes the instrument by negotiation from 
another who is a holder." While it is not decided that in no case can the 
person named as payee in a negotiable instrument be the holder thereof "in 
due course," yet the interpretation put upon the negotiable instruments act 
involves a change in the law as recognized before that act was passed. As 
pointed out by the court, it has always been regarded as a well settled prin- 
ciple of the law merchant that, where one intrusts an incomplete instrument 
to another, with authority to put the same in circulation as negotiable paper, 
he is bound to any one who relies in good faith on the genuineness of such 
instrument, although the party intrusted with completing and delivering the 
instrument exceeded his authority. Bank v. Neal, 22 How. (U. S.) 96; 
Abbott v. Rose, 62 Me. 194; Johnson v. The Weed & Gumaer Manufacturing 
Co., 103 Wis. 291 ; Van Duzer v. Hozve, 21 N. Y. 531 ; Redlich v. Doll, 54 
N. Y. 234; Gothrupt v. Williamson, 61 Ind. 599; Androscoggin Bank v. 
Kimball,' 10 Cush. (Mass.) 373; Frank v. Lilienfeld, 33 Gratt. (Va.) 377. 
The holder in such a case has a right to assume that the person to whom the 
instrument was intrusted did not exceed his authority, and is not chargeable 
with knowledge of any limitations upon that authority. Geddes v. Blackmore , 
132 Ind. 551 ; Simpson v. Bovard, 74 Pa. St. 351 ; Joseph v. First National 
Bank, 17 Kan. 256; Huntington v. Branch Bank, 3 Ala. 186. A like interpre- 
tation was placed upon § 20 of the English bill of exchange act by Lord 
Russell in the case of Herdman v. Wheeler [1902], 1 K. B. 361. 

Constitutional Law — Inheritance Tax — Due Process of Law. — A. 
executed deeds in the nature of marriage settlements, conveying certain real 
and personal property to trustees, in trust, to pay the income to his daughter 
D. for life, with remainder to her issue in fee; and giving her the power, 
in her discretion, to appoint the remainder "amongst her issue or heirs, in 
such manner and proportions as she may appoint by instrument in its nature 
testamentary, to be acknowledged by her as a deed, and in the presence of 
two witnesses, or published by her as a will." D. died, and by will she 
exercised the power of appointment in favor of the plaintiffs in error. The 
state of New York attempted to levy a transfer tax upon the interest 
appointed by D., under the Laws of N. Y., 1897, Chap. 284, which provide 
that when a person shall exercise a power of appointment derived from any 
disposition of property, such appointment shall be deemed a transfer, taxable 
in the same manner as though the property belonged absolutely to the donee 
of the power, and had been bequeathed or devised by such donee by will. 
Payment of the tax was resisted on the ground that the statute is unconsti- 
tutional because it deprives a person of property without due process of law, 
and because the reduction of the estate resulting from the imposition of the 
tax impairs contract obligations. Held, (1) that the tax is a transfer tax 
and, as such, within the taxing power of the state; (2) that no contract is 
impaired. (Holmes and Moody, JJ., dissent.) Winthrop Astor Chanter, 
Thomas T. Sherman, as Committee for John Armstrong Chanler, et al., v. 
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Otto Kelsey, Comptroller of the State of New York (1907), 27 Sup. Ct. Rep. 
550. 

Inheritance taxes levied by the states are upheld on the ground that they 
are succession taxes and that a state has the power to control the devolution 
of property by will. Plummer v. Coler, 178 U. S. 115, 44 L. ed. 998, 20 Sup. 
Ct. Rep. 829; Murdock v. Ward, 178 U. S. 139; In re Swift, 137 N. Y. 77, 32 
N. E. 1096; V. S. v. Perkins, 163 U. S. 625, 41 L. ed. 287, 16 Sup. Ct. Rep. 
1073; U. S. v. Fox, 94 U. S. 315; Magoun v. Illinois Trust & Savings Bank, 
170 U. S. 283, 42 L. ed. 1037, 18 Sup. Ct. Rep. 594; Billings v. Illinois, 188 
U. S. 97 ; Campbell v. California, 200 U. S. 87 ; In re Davis, 149 N. Y. 539, 44 
N. E. 185; Cahen v. Brewster, 203 U. S. 543, 27 Sup. Ct. Rep. 174; Snyder v. 
Bettman, 190 U. S. 249, 47 L. ed. 1035, 23 Sup. Ct. Rep. 803 ; In re Gould, 156 
N. Y. 423. It was contended, however, that in this case the tax was not 
levied on a succession to property and that the appointee did not take under 
the power because the estate takes effect as if it had been created by the deed 
which raised the power. Wash. Reai, Prop., p. 320; 4 Kent Comm., p. 327; 
Christy v. Pulliam, 17 111. 59; Silvers v. Canary, 109 Ind. 267; Bradish v. 
Gibbs, 3 Johns Ch. 523. If such is the case, the vesting of the property did 
not depend upon the state's permission, and consequently the state had no 
authority to levy a succession tax. The estate created by the deed would 
then be a contingent remainder, the vesting of which the state would be 
unable to tax. In re Pell, 171 N. Y. 48, 57 L. R. A. 540, 89 Am. St. Rep. 791, 
63 N. E. 789; In re Seaman, 147 N. Y. 69, 41 N. E. 401. It was urged, 
furthermore, in objection to the tax, that any instrument "in its nature testa- 
mentary" would be a sufficient exercise of the power, and so if the writing 
were void as a will, nevertheless it might be a valid appointment. Therefore, 
because the laws of New York in respect to wills did not give validity to the 
exercise of the power, the appointment, although made in the form of a 
will, should not be considered as such for the purposes of taxation. In re 
Lansing, 182 N. Y. 238, 74 N. E. 882; In re Stewart, 131 N. Y. 274, 30 N. E. 
184. The two cases last named can be distinguished from the principal case, 
since in those cases the persons appointed by will under the power were those 
who would have received the property if the power had not been exercised; 
while in this case the plaintiffs were forced to resort to the will in order to 
take the property. The New York courts have invariably held that when 
there is a valid will which the appointee is obliged to accept in order to take 
the property, such appointee takes under the power and not under the instru- 
ment that created the power. In re Vanderbilt, 50 App. Div. 246; In re 
Seaver, 63 App. Div. 283. The N. Y. Court of Appeals say this doctrine that 
the grantee under a power of appointment takes under the instrument which 
raises the power, is a mere fiction of law and in substance it is the execution 
of the power that gives the grantee his property. In re Dows, 167 N. Y. 227, 
88 Am. St. Rep. 509, 60 N. E 439- The U. S. Supreme Court reviewing this 
decision held that the determination of the New York courts that the grantees 
of the reversion take under the power, is not subject to review in so far as 
it involves a construction of the will and statutes. Orr v. Gillman, 183 U. S. 
278, 22 Sup. Ct. Rep. 213. It seems, therefore, that the New York statute is 
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valid in so far as the appointment is exercised by will, but the courts have 
hesitated to commit themselves as. to what would be their decision if the 
power were exercised by deed. The contention that the law impaired the 
obligation of contract was disposed of summarily by showing that the 
remainderman had no contract with the donor or with the state, and that the 
state is not deprived of its sovereign right to exercise the taxing power upon 
the making of a will in the future by which the estate was given to the 
appointee. 

Contracts — Abandonment — Recovery. — One Thornton entered into a con- 
tract with defendant for grading, macadamizing, and curbing certain of its 
streets, Thornton to be paid the tenth of each month, according to the 
estimates of the superintending engineer. The engineer made a proper 
estimate, the city council approved it, but no warrant for payment was issued 
because of lack of money in the city treasury for that purpose. Thornton 
abandoned the work and assigned the estimate to plaintiff, who sued for the 
work actually performed. Held, defendant's failure to pay the one installment 
justified Thornton in abandoning the contract and plaintiff could recover. 
Peet v. City of East Grand Forks (1907), — Minn. — , 112 N. W. Rep. 1003. 

In connection with this decision it is interesting to note the different 
degrees to which the courts extend the doctrine of dependent promises in 
contracts when applying it to promises to pay for certain work or materials 
at a specified time. The cases appear to be divided into three main groups. 
The first consists of those authorities supporting the rule that a failure to 
pay one installment of a contract will not entitle the other party to abandon 
the contract unless such failure to pay is accompanied by acts, words, or 
conduct showing an intention to repudiate the contract. Mersey Steel & 
Iron Co. v. Naylor, 9 App. Cas. 434; Campbell v. McLeod, 24 N. S. 66; 
Johnson Forge Co. v. Leonard & Co., 3 Penne. (Del.) 342, 04 Am. St. Rep. 
86, 57 L. R. A. 225, 51 Atl. 305 (See 1 Mich. Law Rev. 76) ; Osgood v. 
Bander & Co., 75 Iowa 550, 1 L. R. A. 655, 39 N. W. 887; Winchester v. 
Newton, 2 Allen (Mass.) 492; Trotter v. Heckscher, 40 N. J. Eq. 612. If he 
does abandon when no such intention is evidenced, he is rendered liable in an 
action for damages. West v. Bechtel, 125 Mich. 144, 51 L. R. A. 791, 84 N. 
W. 69. The second class of decisions is illustrated by the principal case, 
which construes such promises as so far dependent that a mere failure to pay 
is sufficient to entitle the other party to rescind the contract and recover on 
a quantum meruit for the work done or materials delivered. This rule is 
probably the weight of authority in the United States. Canal Co. v. Gordon, 
6 Wall. (U. S.) 561, 18 L. Ed. 894; San Francisco Bridge Co. v. Dumbarton 
Land & Improvement Co., 119 Cal. 272, 51 Pac. 335; Newton v. Highland 
Improvement Co., 62 Minn. 436, 64 N. W. 1146; Dyer v. Middle Kittitas Irri- 
gation District, 25 Wash. 80, 64 Pac. 1009. But the party abandoning in such 
case cannot recover on the contract for profits that he would have made if 
he had completed the contract unless he is "prevented" from further per- 
formance. L. S. & M. S. Ry. Co. v. Richards, 152 111. 59, 38 N. E. 773, 30 L. 
R. A. 33; Keeler v. Clifford, 165 111. 544, 46 N. E 248; Porter v. Arrowhead 
Reservoir Co., 100 Cal. 500, 35 Pac. 146; Beatty v. Howe Lumber Co., 77 



